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Commentary

An Apology for Lawyers and the Utah State Bar
by Mark O. Morris

In the late 1500s, an English soldier and writer by the name of 

Sir Philip Sidney wrote a treatise called An Apology for Poetry 

(also called The Defense of Poesy). In it he defends “poetry” 

(or what we regard more now as “literature”) as a better vehicle 

to rouse people to virtuous conduct than two other disciplines 

of the time, either history or philosophy. Very simply, he pointed 

out that history often taught that bad behavior and bad people 

too often prevailed, while philosophy was just too confusing to 

allow practical application to everyday life. Better, he thought, 

to tell fictional stories about virtuous people embodying positive 

philosophies to endure and sometimes overcome challenges and 

hardships, if you truly want to inspire readers to be better people.

A couple of things, one not so recent and the other very recent, 

inspired me to put some thoughts to pen to … well … apologize 

for, or defend Utah lawyers and the organization to which we all 

belong if we want to practice law here, the integrated Utah State 

Bar. First, I don’t think lawyers, generically, need an apology for 

who they are, what they do, or how the legal system works. But 

for a couple of years now I’ve been ruminating on how I see the 

practice of law here. My first inspiration to write comes primarily 

from some not so subtle criticisms that have been heaped on 

the Utah State Bar and lawyers generally as a predicate for 

suggesting that the practice of law in Utah needs to be modernized, 

revolutionized, disrupted, and in some extreme cases, replaced.

Let me be clear here. I do not intend here to criticize the idea of 

regulatory reform of the practice of law, the Office of Legal Innovation, 

or the “Sandbox.” A controlled, experimental environment like 

the Sandbox is a fantastic idea so long as there is mandatory 

transparency about all aspects of the people playing in it. And 

exploring ways to make legal advice and legal services more 

available is an aspiration no one can argue with.  I’ll touch on 

those in a bit. But while I am not at all critical of the idea of 

making some legal services more available to people at a lower 

expense, I reject out of hand and resent the premise I hear most 

often for these suggested changes. I’ve been hearing that the 

Utah State Bar, lawyers, and the courts have “failed,” because 

there are unmet legal needs in our society, and because lawyers 

are perceived as too expensive. I’ve also heard that lawyers and the 

Utah State Bar are “obstructionist,” “protectionist,” and “self-serving.” 

As if “justice” were something being hoarded by a few, and 

dispensed only at extortionate prices. I could not disagree more.

I’ve been a lawyer and member of Utah’s Bar for thirty-seven 

years. I do not consider myself a Bar “junkie.” My desire to 

become a Bar Commissioner arose when I had lunch with a 

colleague in the profession many years ago who confessed to 

me he hated his job. That was horrible to hear, and I wanted to 

see if I could make a difference in helping to make practicing 

law better for those who struggle to enjoy and find satisfaction 

in it. I’ve been a Bar Commissioner for the Third Division for 

five years. I chaired the Construction Section for some time 

before that, and I co-chaired the Annual Meeting in Sun Valley 

ten years ago. That’s my Bar resume. My proposition here is 

that merely because there is always room for improvement, 

“failure” and the purported need for drastic reform should not 

necessarily be inferred. And certainly not in the case of the Utah 

State Bar. I don’t think anyone has a problem with the idea that 

some legal services could be offered, and some legal needs met, 

more efficiently and economically. But Utah lawyers, Utah 

courts, and the Bar have not failed, in my opinion, to deliver 

what each is charged to deliver. The fact that there is room for 

improvement does not equate to failure, malfeasance, or even 

misfeasance, and should not take away from what Utah has 

achieved where so many other states have failed.

In June of 2020 the Utah State Bar Committee on Regulatory 

Reform studied the April 24, 2020 Utah Supreme Court Standing 
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Order No. 15 and Associated Proposed Changes to the Rules of 

Professional Conduct (collectively Proposal). I was, and I 

suppose I still am, a member of that Committee. Many of my 

observations here are the same that I had over two years ago, at 

the beginning of regulatory reform. That Proposal concluded 

that courts and lawyers have purportedly failed to provide 

meaningful access to justice for all of Utah’s citizens. Yet I am 

not persuaded that Utah citizens stand in constant, ongoing 

need of “justice,” at least as I understand that term.

“Meaningful” of course is a normative term that is typically left 

to policy makers to determine. And I reject the notion that there 

is “fault” with the courts, or with lawyers, in their motivation or 

desires to increase access to justice. There is no dispute within 

the legal community and the Bar that courts and lawyers share a 

strong interest in meeting the unmet needs of the indigent and 

unrepresented in Utah’s courts. Indeed, the extraordinary pro bono 

and volunteer efforts in which lawyers regularly and voluntarily 

engage, the court-initiated moves to systematize court-approved 

forms and make them easily accessible online, the establishment 

of a new legal profession in Licensed Paralegal Practitioners, 

and the piloting of an online dispute resolution model for small 

claims court where lawyers are not even necessary, are all examples 

of the myriad of efforts and the genuine motivations of lawyers 

and judges to serve Utah citizens. All of these occurred and are 

occurring without “regulatory reform.” These efforts do not 

“fail” merely because everyone in Utah does not have and perhaps 

cannot afford legal advice on every legal issue they confront. 

They are not “failures” merely because the Bar’s volunteer 

efforts are not unlimited. Rather, they succeed. Because without 

them, there are thousands in Utah that would not have had an 

opportunity to improve their lives by putting the rule of law to 

work for them. Making these advantages universally available 

and contributing the financial resources to do so is not, however, 

the job of lawyers or of judges.

The predicate statistic upon which regulatory reform was based 

two years ago was that supposedly 93% of defendants in filed 

cases are unrepresented. That astounded me when I heard it, 

because in thirty-five years of practice I’d probably dealt with 

unrepresented people on fewer than five occasions, in matters 

involving hundreds or maybe a few thousand dollars. In drilling 

down, I learned that that statistic reflected primarily domestic, 

consumer credit, and landlord-tenant cases. And, as much as I 

may not personally care for what some perceive as the predatory 

practices of some landlord and credit card collection lawyers 

dealing with unrepresented debtors and tenants, the vast majority 

of those cases involve contracts that people voluntarily signed, 

benefitted from, and they are now in breach of obligations to 

pay or repay. Do I personally think $3,000 in legal fees should 

be tacked on to an uncontested $300 credit card bill? No. But 

paying fees as a consequence to not repaying money that a 

company advanced on a debtor’s behalf is a legal consequence 

those people agreed to. Otherwise, don’t take the money, buy 

the goods, or rent the apartment. Do I wish people wouldn’t 

borrow more than they can repay? Of course. Do I wish all 

people earned enough to pay for reasonable living accommo-

dations, or if they do earn enough that they would wisely devote 
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their income to necessities first, like rent? Who doesn’t. And 

would people fare better getting legal advice before entering into 

those relationships, and then again when they are asked to 

answer for their voluntary obligations? Undoubtedly. In the cases 

where I have represented people in those situations, the debt 

has rarely been in dispute, yet I feel I’ve served those people 

well by securing payment terms that don’t involve exorbitant 

legal fees. It’s not loan forgiveness. It’s debt management on 

hopefully achievable terms. But is that a matter for lawyers in 

general, or for the Utah State Bar, to administer and fund as 

some sort of access to justice issue? In my opinion, yes and no. 

Lawyers in Utah devote thousands of unpaid, volunteer hours to 

those endeavors. Is that enough to cover everyone? No. But 

should lawyers be required to dig deeper, volunteer more, and 

simply write checks to make up the difference? Again, no. Even 

unrepresented people in those cases have “access to justice” in 

at least one sense, because they are in court, where a judge will 

be asked to ensure justice is meted out to them fairly.

The other inspiration for my expressing my thoughts here comes 

from my recently attending the admissions ceremony for new 

lawyers at the State Capitol Rotunda on October 18, 2022. There, 

Chief Judge Robert Shelby and Magistrate Judge Paul Kohler of 

the U.S. District Court for the District of Utah gave advice to the 

newest crop of lawyers being admitted to the Bar. Their words 

and advice were inspiring and reminded me again that we as 

lawyers and our integrated Bar are engaged in a great endeavor 

to make peoples’ lives in Utah better. And that endeavor has 

blessed my life, too. I have a consistent feeling of gratitude in 

my heart for a career where I never dread going to work and 

where every single day is different from another. That variety, 

alone, keeps it interesting and enjoyable. My job (and our 

profession) is, simply, to help people navigate an environment 

that is bounded by some rules, including adhering to duties that 

are inherent in some cases and voluntarily assumed in others. 

At times we help keep people out of trouble and, if they’re in 

trouble, get them out. It’s been deeply satisfying, and I expect it 

will continue to be for a good, long time. The Utah State Bar has 

facilitated and continues to facilitate the collegiality, civility, and 

education that makes justice in Utah accessible and even pleasant. 

I deliver better results to my clients because in almost all cases, 

I know and get along with the lawyers on the other side.

So what did Judges Shelby and Kohler say that I found worth 

mentioning here? First, Judge Kohler mentioned the very famous 

phrase in Shakespeare’s King Henry VI, “[L]et’s kill all the lawyers.” 

William Shakespeare, King Henry VI, part 2 act IV, sc. 2. In fact 

this suggestion was spoken by Dick the Butcher, a follower of 

anarchist Jack Cade, whom Shakespeare depicts as “the head of 

an army of rabble and a demagogue pandering to the ignorant,” 

who sought to overthrow the government. Judge Kohler rightly 

pointed out Shakespeare’s acknowledgment that the first thing 

any potential tyrant must do to eliminate freedom is to “kill all 

the lawyers.” That phrase is a well-deserved compliment to 

lawyers in general, and to law as a profession. I submit, too, 

that killing the integrated Bar in Utah would be a helpful step to 

turn the delivery of legal services into the Hobbesian and 

mechanical experience I have observed in the less civil legal 

arenas of other states.

Judge Shelby offered inspiring reminders too. He said lawyers 

have an obligation to zealously guard our noble profession. A 

license to practice law allows us as lawyers to help others in 

ways we could not without it. He reminded us that practicing 

law is a privilege. We take an oath. We pledge fealty to two 

constitutions, to rules, to civility, and to professionalism. What 

other profession does all this, and backs it up with continuing 

education requirements and discipline for departures from those 

commitments? We are not mere licensees, practicing a trade.

But Judge Shelby mentioned also that the legal system fails to 

meet all needs, and that is likely right, and true of any system, 

whether political, business, and even religion. So what yardstick 

should we put up against the legal system here, and how can we 

improve it without feeling we must, at the same time, castigate 

lawyers and judges? Well, we can all help. The collective wisdom 

and thoughts of thousands of men and women who have sworn 

an oath to serve and protect the public in connection with being 

admitted to practice law in this state should neither be rejected 

nor discounted by the mostly mistaken assumption that lawyers 

see proposed “reforms” as threats to their livelihoods. Increasing 

access to justice and the courts for the indigent and unrepresented 

people in Utah is an important part of the goals and missions of 

the Utah State Bar. But again, I categorically reject the suggestion 

that any criticisms and concerns respecting the proposed regulatory 

changes (importantly not the aspirations) are primarily, substantially, 

or even moderately motivated by lawyers’ self-interest.

Judges and the legislature are in the best position, and certainly 

better than the Utah Bar, to say that exorbitant fees for debts in 

the hundreds of dollars aren’t reasonable. And if the legislature 

feels like I do that those people would benefit from legal advice 

to negotiate undisputed debts down to reasonable payment terms, it 

remains a legislative, normative policy issue to provide funding for 

that. And of course the reasonableness of attorneys’ fee awards 

lies and has always lied within the sound discretion of judges.
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Certainly obtaining good results for clients is one of our roles as 

lawyers. We try to get justice for some, and prevent injustice for 

others. But it is not always as grave as all that when legal issues 

arise. Importantly, allow me to posit here that access to justice 

is very different from access to legal advice, or legal services. 

Someone who wants a will, or to buy a home isn’t looking for 

“justice.” Yet they are very important services lawyers offer, and 

in many circumstances can be accomplished without great legal 

expense. While I agree that lawyers, the Bar, and the courts each 

have their role, I think a straw man has been set up for regulatory 

reform advocates to knock down, all in the name of denigrating 

lawyers and the Bar in the name of increasing “access to 

justice” when, in truth, the impetus is really just to suggest 

lawyers might be replaced by mechanical, generic, digital, and 

more affordable contrivances. It’s not always necessary to 

knock down in order to build. I think access to justice in Utah 

is as good or better than it has ever been. It is not getting worse, 

or going in the wrong direction. It is constantly improving here.

The word “justice” in the Bar’s vision and mission statements 

implies someone is in the dock – that someone is a victim, and 

thus “justice” is required. Not having enough money to pay a 

lawyer for a range of traditional legal services, however, does 

not necessarily imply injustices are being perpetrated. The Utah 

and United States Constitutions guarantee a lawyer to help 

prevent injustices that come in the criminal arena. The idea of a 

free lawyer in criminal contexts is, however, ultimately a 

legislative imperative. But free or discounted legal services 

(whether by lawyers or algorithms) in commercial contexts 

hasn’t yet become a priority that taxpayers, or lawyers for that 

matter, should fund. Ultimately, even constitutional guarantees 

are legislative prerogatives are they not, to be enforced by the 

courts and advocated by lawyers? And the Utah Legislature has 

not seen fit, so far, to provide “access to justice” in the guise of 

free or discounted lawyers or legal advice of another ilk for 

commercial, domestic, and other non-criminal situations. If the 

public were to embrace that idea, then legislators should run on 

that platform and effect those policy choices.

If the reason for regulatory reform is to get a lawyer for everyone 

who is in court for any non-criminal reason, then that is a public 

burden and imperative solely in the hands of the legislature. If 

the public were to embrace that idea, then legislators should 

run on that platform and effect those policy choices.

Defenders of regulatory reform and the “Sandbox” claim that 

entrants into it must be given a chance to prove themselves. No 

argument here. But at whose expense? By and large, people 

getting into the Sandbox are in it to make money, ironically 

from people who purportedly cannot afford a lawyer. If someone 

has a business model to serve unmet legal needs in a way that can 

turn a profit for them, then they should have that opportunity if 

they are willing to fund that risk, and at the same time risk 

failure along with any other new business enterprise. But if the 

idea is that the Utah State Bar, or lawyers, or courts, should 

bear the expense of devising ways to obviate the need for them 

– then that is an odd proposition seeking a very normative, 

public policy endeavor without any weigh-in from the legislative 

or executive branches.

The Bar serves a salutary and important service – to foster 

civility, collegiality, and continuing and constant education, all 

of which greases the grooves to more efficient dispute resolution, 

facilitating commerce, and saving people money. Having a mandatory 

Bar maintains that order. And in court, it makes “justice” much 

more, and more quickly obtainable. Our Bar succeeds in this 

where so many other Bars fail, and it’s due in no small part to 

our supreme court’s mandate for civility and professionalism. 

Just ask anyone who’s worked with litigators from other states 

where large metropolitan concentrations of lawyers provide for 

relative anonymity, and insulation from accountability for 

unprofessional, sharp, and outright unethical behavior.

We play by a different set of rules here, and it’s a good thing. 

Lawyers can and do help, and the Utah State Bar absolutely does 

not prevent people from getting legal help. It seeks to facilitate 

it. The Utah State Bar is not the problem, or even a problem 

here. Lawyers are not the problem. Courts are not the problem. 

Suggesting that they are the problems is not how to solve what I 

think all lawyers agree is an area for improvement. If there truly 

is a public interest in making legal services more affordable 

than market forces are currently dictating, then a legislative 

response to allocate public resources to augment what the 

market is doing seems to be the best means of achieving those 

ends. Finally, I don’t know how good a writer, or soldier, Sir 

Philip was. But his apology for poetry had and has great merit. I 

know the environment we as lawyers (including importantly the 

lawyers on past and present Utah Supreme Courts) have created 

to help Utah citizens have better lives also has great merit. I 

don’t know whether my words here accomplish anything other 

than some personal catharsis. And I sincerely hope my lawyer 

friend from lunch a few years ago turned things around and 

enjoys his profession and professional endeavors as much as I 

am blessed to do. Being a lawyer in Utah is more than a job, or 

a trade. And that is my pair of pennies.
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